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en" ~~ (File No.): V2(STC)90 /North/Appeals/ 2017-18
~ 3r4tr 3er iz (Order-In-Appeal No.): AHM-EXCUS-002-APP-394-17-18

~(Date): 26-Mar-2018 rta ft arta (pate ofissue): 6l2el9
8fr smr gin, 3TIE# (3r4l-II) ID{"f 'CfJftc:r
Passed by Shri Uma Shanker, Commissioner (Appeals)

ar 3nrgmm, ks&tzr 5eula gen, (@is-VD, 31#II 3T, 31r51cl Tr 5rt
ape 3?r if@cain_ a gfra

Arising out of Order-In-Original No GST-06/Refund/16/AC/KMM/lmark/2017-2018
Dated: 16/11/2017

issued by: Assistant Commissioner Central Excise (Div-VI), Ahmedabad North

tf Jl4l{>jcfkl~/~fc-lc11&! cn"T ii=ITT1 ™ 'QcTT (Name &Address of the Appellant/Respondent)

Mis Imark Tech360 LLP

as& rf s 3r@a 3er 3rials 3rqgra aar ? at r ;r 3er h uf zrnfn Rt
Gfc,fQ" ilN tram~ cm- 3lQl<if m~!lJOT ~ lJf¥ ~ tfclicTT i I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

arrn qr uTarur 3rrdr :
Revision application to Government of India:

(t) (en) (@) #sftzr 3ul gens sf@,fr1a 1994 cfil" ctm 3-fc=lct ~ Gfc,fQ" ilN mail h a ii qln nr
cm- 3Q"-mu h era uan h 3irfr getearur 3rda 3r#a "flTTlcr, 91Fl Kar, fla Jin1, {IGTa
fcta:rrar, at2ft #ifs, far tr sraa,i mi,r Re6fr-1 1000 I cm- cfil" ~~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zr@ ml Rt ze h ma ii sa re arqa t)° fcnm a45i{JIH m ~ cJiH:WlcA cR" zT f#ft
gisrar aw sisrarr i a sra §"Q" a:rrar <R",m M~ m 3l5T{ <R" ~ ~ fclml cJiR@<A

ii zn fa#r±isra ii zt m Rs ufsmr h akra tl
In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(a) 3ra h az fhsfr lg zm per ii feffr ml u zr m h ffafu 3uzitar ree
at aus-qIza glean h Rz h mrnsit anr h arz fh# rg zn u2or if ffffa ? j
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"(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

aif Una al unra ye # gram # fg uh sq@t #fee mu 6 u{ & sit ha 3mgr uit st
'cfNT ~ frRr=T cB" ya1fa sgaa, srft # err uRa ata w zur ar far 3r@fr (i2) 1998
tTNT 109 aRT fga fag Tg 1TT I

(d) Credit of any· duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) a4tu uni«a yea (r4) Rrra8), 2001 * frRr:r 9 iafa faff&e qua in g-8 if c[i' mwrr
if, ~~ * mTI 31ml ~ ~ x{. m;:r -~ft qc-3mgr ga 3rfla arr#gr c#I" c[l'-c[i'
4Raj # rrfa smaaa fhur utar alRg1r er gal g. al qngff iafa qr 35-£
ferfRa #t # grar # rdrr €tn--6 'iJTc,jR c#I" ma- ~ "ITT.fr ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by .Q
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a -
copy ofTR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) RfclG-Jr1 3lfcrcr,:r. ml uif via vm qa crq q? z sq4 a iTT m ~ 200/-m :f1aR
6t air; 3jhi srsi vi=r anv Gala vnr st m 1 ooo/- c#I" 1:ffrx-r :f@Ff c#I" ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

tr gyca, €tu araa zgca vi hara arftr =nznf@raw# If ar4ta-­
Appeal to Custom, Excise, & Service TaxAppellate Tribunal.

(1) #ta saa zrcrs 3ref1, 1944 c#I" 'cfNT 35-~/35-~ cB"~:­

Under Section 358/ 35EofCEA, 1944 an appeal lies to:- 0

(a)

(b)

(2)

affaar qeceaiaa a vi#fer ftmr tr zyca, #hr sqra zyean vi hara 3fl#tr rznf@au
c#)- fclffi tfrfacITT ~ ~ .=f. 3. 3ITT' . • g, { fc# at vi

the special ~ench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

a«fRsa qRa 2 (1) a i aarg rgu # arc«rat #l ar4ta, 3rftl ma v#tr zyen, ta
3qIa gyca gi ara 3rf)tr nrzn@raur (fmtc) c#I"~~ tfrfacITT, 3li:P-lctliiHct Jf 3JT-20, ~
#)ea fqza qr,rug, @aft r, 3&iq1ala--380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) atO-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad: 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

hr sna zgc (r9la) fzra, 2001 l arr o # siaf rua <g-3 feffRa fag 31aR
a4l4tr mrzaf@er0j. alt u{ 3fl fag rf fhg ·Tg 31ml c#)-. 'cJR 4Ruf Rea ut snr gen
c#I" 'J.Ji.r , ~ c#I" 1=ff.r 3l'R WlTl!T <T<U~~ 5 c1@' m~ ·cpl, tf cIBi ~ 1000 /-m~
1?rfi I ufITT 3Ira zyen 46t i, nu 6t 'J.Jtlr:· 31N - WlTl!T Tznr u#fir64g 5 G7lg zI 50 c1@'. d'c/j' iTT aT
-wrq 5000 /- ffi~ 1rf1fi I lufITT l3"cllJcr ~ c#I" 'J.Ji.r, G!TTGf c#I" l=frT 3TR WlTlJT 7TlJT~~ 50
c1@' IT Ura unat & aziq 4oooo/hr surf ztf I c#I" m xii51ll¢ '<fttx-cl'< cB" .=rrtr xf



aft5a a gr # a iir #l uh zu Ir Un fhft if m1a6Ra a a# ka st
gIIT GT "ITT ugi ad mrznf@ran #t fl fer a I

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty I penalty/ demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

0-
(4)

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

urzarczl zyeni arf@fr 497o zrnr vii1fer 4t srgqP-1 a if feufRa fg r4Gr Ga 3r)a zu
pc 3Tr?gr re,Re,f fufu ,Tf@rart 3mar i r@la #l va If u 6.6.so hk qr nzrzu ye
Rea a«r tr a1fey

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) <a sit #fr cii at Riaat av4 a1a fui #t it ft ezrrr raffa fclrriT \JlTffi ff "GIT ffl ~'
4ta Gara yea vi @hara sr4ft4 nrn@raw (raff@@,) Rm, 1902 ffe?

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

(6) #tr zca, tu sqra gendata 3r@tr zrrznf@raUT (Rrez), vR 3r4tat #a mm
aacar iiarDemand)g is (Penalty) qI 10% qa arm mar3far zraif@5, 3ff@aar qa 5mr 1o #ls
~ ff !(Section · 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of .the Finance Act,
1994)

a4tr3n Is 3it@taraa3iria, sf@@tar"#acr#rGia"(DutyDemanded) ­
(i) (Seel-ion)ms 11D <t~fo:ttnfta:·'{ITTT;
(ii) fezarr@rd4fezuf;
(iii) hcrdhf3friiaera 6hasr 2zruar.

> zrzr4sat'ifr3r4'us rasir stcar ii, 3r#tr' arfra4#fv rd sraairfare.
"'· " C\ .::, . C\

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the
pre-,deposit is a mandatory condition :for filing appeal before CESTAT. (Section 35 c {2A)
and 35 F of the Central Excise Act; 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and,Service Tax, "Duty demanded" shallinclude:
(i) . amount determined under Section 11 D; ·
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zrof ii ,zr 3mar # vfr arr if@rsswr a war ssi eyes 3rzrar &rcas z avz faalfa t at zir fa¢

arr srca # 10% ararars w 3it szi aa avg faafa gt as avs a 10% mrar.; "CR" <fi1' .;rr ~ ~I.:, .:, . . .:, .

In view of above, an appeal agaiQst this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty, or duty and penalty are in dispute, or penalty, where penalty
alone is in dispute."
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ORDER IN APPEAL

V2 (STC)/90/NORTH/APPEALS/2017-18

M/s Imark Tech360 LLP, 401-405, Gala Mart, Off South Bopal Road, Nr. "
Sun City, Bopal, Ahmedabad, Gujarat, Pin 380 058 (hereinafter referred to
as 'appellants') have filed the present appeals against the Order-in-Original

No. GST-06/Refund/16/AC/KMM/IMARK /2017-18 dated 16. 11. 2017
(hereinafter referred to as 'impugned orders') passed by the Asst.
Commissioner, Service Tax, Div-I (now CGST Div- VI, Ahmedabad North),
having office at B. D. Patel House, Nr. Sardar Patel Statue, Naranpura,

Ahmedabad-13 (hereinafter referred to as adjudicating authority').

2. The facts of the case, in brief are that appellant (STR AACC I9806R

SD001) have filed refund claim for Rs. 1,31,805/- on 13.06.2017 for the
period-half year ending on 30.06.2016, in terms of notification No. 27/2012­

CE (NT) dated 18.06.2012.

3. Whole claim was rejected on following grounds -
i. Instead of filing claim on quarterly basis as required in condition at

para No. 2(a), 2(b) and 2(c) of Notification No. 27/2012-CE (NT)

appellant filed claim on half yearly basis (para 7.2 of OIO).
ii. Refund of SB Cess Rs. 14,505/- is not admissible, therefore column

No. 5 of claim should be 1,26,122/- instead of Rs. 1,40,627/- (para

5.1(b) r/w para 7.3 of OIO)
iii. Refund claim in respect of three invoices was time bared (one year

counted as stated in Notification No. 14/2016 CE (NT) dated

01.03.2016 (para 5.1(f) and 7.10(b) of OIO).
iv. Non submitting of BRC in respect of invoice EX/05-01 dated

06.05.2016 (para 5.1 () r/w 7.5(a) r/w 7.6 of OIO).
v. EXP/04-01 dated 06.04.2016 invoice value and remittance value are

not matching ( para 7.6 of OIO)
vi. In respect of seven invoices mentioned at para 5.1(g) of impugned

OIO, inward remittance has not received during relevant period of
refund, therefore its value should not be included in Export turnover
Value calculated in terms of Rule 5(1)(D) of CER, 2002. Further figures
did not match with inward remittance figures and figures of ST-3)[

(para 7.5(b) and 7.5(c) of OIO)] .
4. Being aggrieved with the impugned order, the appellants preferred an
appeal on 13.02.2018 before the Commissioner Appeals, CGST, GST
Bhavan, Ambawadi, Ahmadabad wherein it is contended that-

0

0

i. The appellant was issued deficiency memo, however the order
rejecting entire refund was issued without issuance of SCN and ({J,
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ii.
iii.

iv.

awarding the opportunity of being heard. Principal of natural justice is
not complied in present case.
Appellant can file claim on half yearly basis.
Regarding arithmetical difference in turnover and calculation pointed

out by adjudicating authority it is submitted that whatever is alleged is
explainable and can be explained if proper opportunity is granted.
Refund is allowed under Notification No. 39/2012-ST alternatively for
Swatch Bharat Cess (SB cess).

0

5. Personal hearing in the case was granted on 14.03.2018. Shree Pravin
Dhandhariya, CA, appeared before me and reiterated the grounds of appeal.
He stated that for various reasons the hearing was not granted/attended and
he requested for remand.

DISUSSION AND FINDINGS

6. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral/written submissions made by
the appellants, evidences produced at the time of personal hearing.

7. Claim was rejected on grounds stated above in para 3(i) of this order.
Claim is required to be filed on quarterly basis in terms of notification but if
it is filed on half yearly basis then it may be bifurcated and processed on
quarterly basis and benefits may be granted if otherwise admissible. I find

O that appellant had not replied deficiency memo and personal. hearing was
not granted in the matter before rejecting the refund. Appellant had pleaded
that had they been given opportunity of personal hearing they would have
explained the adjudicating authority regarding all grounds taken to reject
the claim. Appellant has requested to remand the case back to original
adjudicating authority so that he can prove his stand.

8. I find that deficiency memo was issued but no proper SCN was issued
before passing of OIO. Case was decided ex-parte and claim was rejected. In
view of appellants request and submissions, also in view of proper
compliance on natural justice and also in view of facts that substantial
benefits should not be denied to exported for mere procedural/ technical
lapse, without going in to merit of the case I am inclined the remand the
case back to original adjudicating authority to decide the case afresh after
issuing SCN elaborating all grounds and after affording personal hearing in

Ithe case.
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9. In view of facts and discussion herein above, the Adjudicating Authority •
is directed to decide the case afresh , for which case is remanded back to
the Adjudicating Authority, after due compliance of the principles of natural
justice and after proper appreciation of the evidences that may be put forth
by the appellant before him. The appellant is also directed to bifurcate claim
on quarterly basis and directed to put all the evidences before the
Adjudicating Authority in support of their contention as well as any other
details/documents etc. that may be asked for by the Adjudicating Authority

when the matter is heard in remand proceedings before the Adjudicating
Authority. These findings of mine are supported by the decision/order dated
03.04.2014 of the Hon'ble High Court, Gujarat in the Tax appeal
No.276//2014 in the case of Commissioner, Service Tax, Ahmedabad V/s

Associated Hotels Ltd. and also by the decision of the Hon'ble CESTAT, WZB
Mumbai in case of Commissioner of Central Excise, Pune-I Vs. Sai Advantium

Ltd and reported in 2012 (27) STR 46 (Tri. - Mumbai). 0

10. In view of above, appeal filed by the appellants is allowed by way of

remand.

11. 3141aai aarr za fr a{ 3r4tit ar fall 3qi#a +ta far srar ?l

11. The appeals filed by the appellant stand disposed off in above terms.

3a.
(37TT 9T#)

a.-jz1 a 3rzl#a 3r4ea.:,

o
ATTESTED

(R.R~

SUPERINTENDENT (APPEAL),

CENTRAL TAX,AHMEDABAD

To,

M/s Imark Tech360 LLP, 401-405,

Gala Mart, Off South Bopal Road,

Nr. Sun City, Bopal, Ahmedabad,

Gujarat, Pin 380 058
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Copy to:

1. The Chief Commissioner, Central Tax, Ahmedabad
2. The Commissioner Central Tax, CGST, Ahmedabad North, , Customs

House, Navrangpura, Ahmedabad

3. The Asst. Commissioner, CGST Div- VI, Ahmedabad North
Commissionerate having office at at B. D. Patel House, Nr. Sardar
Patel Statue, Naranpura, Ahmedabad-13

4. The Asst. Commissioner (System), Ahmedabad North, , Customs
House, Navrangpura, Ahmedabad

5. Guard File

6. P.A. File




